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Mr. Patrick Sharpe
Vederal Trade Commission }
Premerger Notificstion Oflice o S
Bureaw of Competition, Rogm 301 e
6th & Permsylvaniz, N.W. i,
Washingtan, DLC. 201380

Re: Size of Ferson §01.11{e)~

Dear Mr. Sharpe:

This is to conlirm the advics you rendered regarding the applicability of 16 CE R
£ 301.11(e} to the Mlowing proposed transaction durng our lelephone conforemee on
Seprember 15, 2000, § have alse posed an additional twist on which I would appreciate yowr
thonghts. The new question i reflected in Paragraph No. 3 of the Analysis section below.

MATERIAL FACTS

A is a newly formed corperation and its own ullimate parent entity, Neo other
etitsty has bereficial ownership of 50 percent or more of {ts veting securitics er has a contractual
right to desipnate 50 percent ar more of its directors. A plans te acquire pinc relared entitics that
are all conteolled by the same nllimate parent entity, natural person B. A will acquire 100% of
the voring securities of several of the corporate entities among the nine entities 10 be scquired,
merge with a few others, and acquire 100% of the membership inferests in several limited
liability cempanies. As consideration, A will pay B $120 million in cash and A will transfer to B
voting securitics in A valued, for the purpese of this transaction, at $54 million, making the total
consideralion $170 million. Tt is expected that all of the transactions will be claged
simultaneously, alihough it s not yet clear whelber they will be "papered” 22 one deal between A
and I or as several different deals {e.g., the entitiss acquired by therger may be In 2 scparale
agresmant than the other acquizitions for reasons unrelated to HSR.).
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We understand that B has more than $10 millivn in total assets. but less than $100
milliot in net sales or total assets. Al the lime A commences the acquisitions, it will have no
resularly prepared balsnce shee! or statement of income and expensc.  Accordingly, it must
propare 3 pro fonma to determine whether it meets the size of porson teat. A will have no assets
other than cash at the time that il closes the (runsaction. This cash may includs wp to $100
million reflecting equity conmtnbulions as well as additional cash borrowed to be used ma
additional consiceration for the acquisition. Thus, A will have mor: than $100 million gash
asscts, an a pro forma basis, immediately prior to consummating the acquisition of the nine
entitiee froomm B, When the aggregate amount of cash that A will use as consideration ($170
saillion} for alt nina entities controfled by B and to pay for meidental expenses in the acquisition
is sumractcd from A's total asseis immediately before the closing, A will have less than F100
million in assets.

ANAJTYSIS

1. Under these circumstances, you have advised me that A may treat iis
acquisition of nine entities from B as a single acquisition for the purpose of A availing ilsclf of
the "pass throngh" le of 16 C.E.R. & 801.11{e). Based on the facts deseribed above, you have
confirmed that spplying this rule fn creating a pro forma for A would result in a conclusion that
A is not o $100 million person for HSR purposes, Tn other words, the Premesger Notification
{MTee would not take the position thal we would nesd to look separately al A's size of persan for
is acquisition of each of tho nine entities seriatim from I3, We understard that the PNO
distinguizhes helween thix sileation - invoiving muliple simultaneous acquisitions from one
UPE - - from 1he situation wherc an acquiring person purchases several different sntities from
several Jifferent UPES at the same time. In thar situation, you adgviscd me that il is ihe vicw of
Pramerger Notification Offie that the acquiring person must apply BU1.11(e)} separazely against
gach acquisition scriatisg, and that if any sequence of the simultaneous acguisitions would result
in a filny obligation (becanse, for example, the acquirer would first obtain control of an issuer
that dves have a regularly prepared balance sheet and therefore canmet use 801 E{e) for its
"next” sinullaneous aoquisition), then a filing would be required. This destinetion appears
lagical since the nine acquistions — if reportable —- would trigger only a sfngfe ISR filing for A,
unlike the scepnarie where an acquiring finn seeks to make a munber of zequisitions from
differeni UPEz.

2, Fou have fluther advised me that for the pumose of caleulating A's assets
in the first instance (before applying 8O1.11{c), if applicable), A must include the valuc of any

horrewed menies being used for the acquisition regardiess of whether such assets {cash} wers . fac?
cver deposited into A's bank accounts. In other words, i A borrowed funds from a Bank but| ,nc[

vdsi

directed the bank 1o pay B dircctly for the ontities to be purchased, the vatue of those pﬂymentsi 'F uf.ug-; "fl

would 5till be included as an asset of & for the purpose of calcalating A's size of person.

Hiy .,w:)]-".
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3. A thitd scenario thal wec did not discuss the other day iz as= follows.

Suppose in the example above, that newly formed entity A which is its own UPE and fas no
regulusrly prepared balance shect acquires C (which is its own ullimate parenl entity), before the
ning sutities held by B, for more than $100 miltion in cash and stock m A. C hus =z regularly
preparcd balunce sheet showing total assots and net sales al abowt $1 million. Upon completing
that acquisition -- assurning that A had not prepared a different balance shee! — A would have
total assets for HER purpeses of $1 million plus whalever other cash or other assets A holds.
Thercafter, A acquires tThe nine entities from B in a predstermined sequence, pursuant o the
confracl, at one clesing Suppose that cach entity in B has a repularly prepared balance sheel.
The total consideration to be paid for the nine catities is $170 million in cash and stock, After
the acuisition of cach entity froin B, A will inherit that entity's negolacly preparcd balance sheet,
The balance sheets of all nioe entities rellecl appregate assets of only about $30 million. If A
only borrows {or draws down on a line of credit) 85 much money as necsssery to pay B the
consideration for sach entity as it is purchased, A may never be a 3100 million person betore
consummating any of the acquisitton= for B. For example, afler acquiring B entifies with balance
gheers valued at $27 million, suppose A acquires the last emtity from B for 870 million. The cash
A has before closing this acquisition (assuming £70 millien}, when added 1o the book value of
the entities alrcady purchased wonld be $97 million. Assuming that A would have no other
gsgets, A would therefore still net be g $100 miflion person @omd argozbly no HER, would be
requived. QI course, this is exactly the "deal by deal™ approach for multiple aequisitions from
one UPE rhat vou indicated the PNO would not require.  Hence, the questicn becomes whether
the PNO staff takes the position that A must inefude the 5120 million cash to be used 1o acqoire
the rame cntities in A's sizo of porson, er will the PNO persit A to include scriatimy only: that cash
that it holds immalbiately before each of the acquizitions of an entity from B even though it may
cesult i no (Tling,

Tf Paragraph Nes. 1 and 2 of the ahove analysis do 0ot commport with the adviee
that you bave previouvshy rendered, please let me know as soon as possible. I addition, T would
appreciats licaring vour views on the scenario set forth in Paragraph 2 above.

Respectfully submitled,

A, 7 concor. oolicd SR /o
S ohepe .





